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Memorandum 

To:
IREX
From:
Kurt Wimmer
Sarah Chasnovitz
Re:
2009 Amendments to Serbia’s Public Information Law                                            

The 2009 amendments to Serbia’s Public Information Law violate the Serbian Constitution and controlling international law.  These amendments require all members of the media, defined expansively as all “public information media which by way of word, picture or sound publish ideas, information and opinions intended for public distribution and undetermined number of users,” to register with a central government agency before engaging in any expressive activity.  If an individual or entity designated as the media violates this registration requirement, suspension of publication and large fines – up to sixty times a journalist’s annual salary – may be imposed.  The amendments limit not just expression, but also judicial independence by requiring courts to suspend publication of media outlets based simply on the prosecution’s initiation of proceedings against the media.  These prior restraints go far beyond the limited circumstances under which states may regulate and suspend expressive activities and constitute violations of the Serbian Constitution and Article 10 of the European Convention on Human Rights (“ECHR”).
The 2009 Amendments

The 2009 amendments impose prior restraints on expression.  They impact both the traditional media and a potentially wide range of individuals who may never before have considered their expressive activity to constitute media publication.  These restraints have been imposed, not for any of the goals delineated by law, but instead to promote administrative expediency.  The media registration requirement is coupled with disproportionately severe penalties – the ability to suspend entire publications and fines that well exceed the annual salary of those in the media profession.  The amendments’ suspension provision is a per se violation of Article 10 of the European Convention on Human Rights, and its mandatory nature constitutes a direct violation of the Serbian constitutional provisions that create an independent judiciary. 

The following provisions constitute violations of Serbian and international law and must be stricken or conformed with the law:
· Article 1’s requirement that, prior to publication, members of the media must register with a centralized agency.  
· Article 2’s requirement that “[w]ithin 12 hours as of the filing of the public prosecutor’s motion, the court shall, in accordance with law, pronounce the measure of temporary suspension of publishing activities of the media outlet to the founder, which shall remain valid until legal completion of the court proceedings . . . .”  Article 4’s requirement that upon a finding of a violation of the registration requirement, “the court shall also pronounce the protective measure of prohibition to perform publishing activities.”
· Article 4’s imposition of fines ranging from 1 million to 20 million dinars for founders and 200,000 to 2 million dinars for “responsible person[s] within the founder of the public media outlet” for violating the registration requirement, and Articles 5 and 6’s increase of fines for a variety of violations to 1 million dinars.
· The implementing regulations’ inclusion of “other public information media which by way of word, picture or sound publish ideas, information and opinions intended for public distribution and undetermined number of users” in their definition of “public media.”  Art. 1.  

· The regulations’ failure to cabin the discretion of administrators to delay or deny the registration of media outlets.
Controlling Law


The Serbian Constitution guarantees and protects the freedom of the media and all individuals to express themselves and, further, protects the rights of all individuals to receive this information.  Arts. 46, 50, 51.  The ECHR, which constitutes controlling law in Serbia, similarly protects free expression.  See ECHR, Art. 16 (“[R]atified international treaties shall be an integral part of the legal system in the Republic of Serbia and applied directly.”).  This right “shall include freedom to hold opinions and to receive and impart ideas without interference by public authority and regardless of frontiers.”  Id. at Art. 10, sec. 1.

While these rights protecting expression sometimes come into conflict with other national interests, the circumstances under which a state may restrict free expression are carefully delineated by the law.  To be valid, restrictions on expression must be “prescribed by law,” meet lawful aims, and be “necessary in a democratic society.”  Id.  Prior restraints on expression, such as those imposed by the 2009 amendments, “call for the most careful scrutiny on the part of the Court.”  Ürper v. Turkey, No. 14526/07, para. 39 (ECHR Oct. 20, 2009).  This strict scrutiny is due to the fact that the press’s “essential role in a democratic society” is to impart information and ideas, sometimes on crucial government and social decisions, in a timely manner.  Id. at para. 35.
· The 2009 Amendments’ Media Registration Provisions Violate the Serbian Constitution and Controlling International Law. 
Requiring all those who publish ideas to register with a centralized agency before engaging in this expressive activity, or to face millions of dinars in fines and immediate shutdown, violates the Serbian Constitution and the European Convention on Human Rights.  The Serbian Constitution states explicitly that laws requiring the press to obtain permission before engaging in publishing activities are unconstitutional.  “Everyone shall have the freedom to establish newspapers and other forms of public information without prior permission and in a manner laid down by the law.”  Art. 50.  The ECHR includes a similar provision, giving everyone “the right to freedom of expression,” which “shall include freedom to hold opinions and to receive and impart ideas without interference by public authority and regardless of frontiers.”  Art. 10, sec. 1.  
Restrictions on expression may only be imposed if they pursue lawful goals.  The amendments’ registration requirement and corresponding penalties do not pursue any of the lawful goals prescribed by the Constitution or international law.  The Serbian Constitution permits the freedom of expression to be restricted by law only “if necessary to protect rights and reputation of others, to uphold the authority and objectivity of the court and to protect public health, morals of a democratic society and national security of the Republic of Serbia.”  Likewise, the European Convention only permits restrictions on expression “in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.”  Art. 10, sec. 2.  Notably, these comprehensive lists of exceptions to this core right do not include administrative expediency as a legitimate end. 

Even when a law restricting expression pursues a legitimate goal, the law is invalid unless it is “necessary in a democratic society.” ECHR, Art. 10, sec. 2; see also The Observer and the Guardian v. United Kingdom, Series A, No. 216, 14 Eur. H.R. Rep. 153, para. 59 (1992) (requiring necessity to be “convincingly established”).  To qualify as “necessary” a state must demonstrate (1) a pressing social need; (2) proportionality between the restriction, including legal penalties, and the aim pursued; and (3) that the reasons for the restriction are relevant and sufficient under Article 10, section 2.  See, e.g., The Sunday Times v. United Kingdom, Series A, No. 217, 14 Eur. H.R. Rep. 229, para. 62 (1992); Tolstoy Miloslavsky v. United Kingdom, Series A, No. 323, 20 Eur. H.R. Rep. 442, para. 51 (1995).  The 2009 amendments meet none of these requirements.  Media registration is not a pressing social need; it is a convenient way to centralize information.  While the goal of collecting this information is not entirely invalid – and may be useful for antitrust or airwaves licensing purposes – it can be collected in a far less intrusive manner.  In fact, simply requiring media to make the information publicly available would be sufficient.  The severe penalties the law imposes heighten the already grossly disproportionate response to this purely administrative issue.  
· Suspending Distribution of an Entire Publication Violates Article 10 of the European Convention on Human Rights.

Suspending the publication of an entire media outlet is a clear violation of Article 10 of the European Convention on Human Rights.  Preventing publication is the most severe form of prior restraint available.  Even when suspension is limited in time and utilized to pursue the facially legitimate goal of terrorism prevention, the European Court has held in certain terms that it is invalid.  


Just last month, in the case of Ürper v. Turkey, No. 14526/07 (ECHR Oct. 20, 2009), the European Court held that:

[B]y suspending the publication and distribution of [several media outlets], albeit for short periods, the domestic courts largely overstepped the narrow margin of appreciation afforded to them and unjustifiably restricted the essential role of the press as a public watchdog in a democratic society. . . .  The practice of banning the future publication of entire periodicals on the basis of [the Prevention of Terrorism Act] went beyond any notion of “necessary” restraint in a democratic society, and, instead, amounted to censorship.

Para. 44.  A prior restraint instituted for administrative ease is demonstrably not within the “narrow margin” afforded to states when a suspension of publication even more limited in time – and one instituted to protect a nation from terrorism – is invalid.

In Ürper, the European Court of Human Rights not only invalidated Turkey’s law suspending publication as applied to the newspapers at issue, it also took note of the “systemic” nature of the problem and advised the state to revise its law.  Para. 51.  “Having regard to the systemic problem disclosed in the present case, the Court is of the opinion that general measures at the national level would be desirable to ensure the effective protection of the right to freedom of expression in accordance with the guarantees of Article 10 of the Convention.  In this respect, the respondent Government should revise section 6(5) of Law no. 3713 to take account of the principles enunciated in the present judgment with a view to putting an end to the practice of suspending the future publication and distribution of entire periodicals.”  Para. 52.  A similar revision is required here.
· Requiring Courts To Impose Temporary Restraining Orders Unconstitutionally Intrudes Upon the Judicial Sphere.


Article 14a in the 2009 amendments unconstitutionally intrudes upon the judicial sphere by requiring courts to institute temporary restraining orders (“TROs”) based solely on a prosecutor’s decision to initiate proceedings against a media outlet.  The amendments leave no discretion to the courts to decide whether a TRO is lawful or warranted.  This provision violates the fundamental principals set forth in the Serbian Constitution on the rule of law and separation of powers.  

Article 3 of the Serbian Constitution declares that the rule of law is “a fundamental prerequisite for the Constitution” that “shall be exercised through . . . separation of power.”  This division of power requires a “[j]udiciary power [that] shall be independent.”  Art. 4.  The Constitution provides further safeguards for the independent role of the judiciary by requiring that “Courts shall be separated and independent in their work . . .”; that “Court decisions . . . may not be a subject of extrajudicial control”; and that “[i]n performing his/her judicial function, a judge shall be independent and responsible only to the Constitution and the Law.”  Arts. 142, 145, 149.  The law provides no exceptions to this rule:  “Any influence on a judge while performing his/her judicial function shall be prohibited.”  Art. 149.

Mandating courts to impose TROs violates these unambiguous constitutional provisions.  Instead of permitting courts to independently assess of the merits of each case, the 2009 amendments dictate that “the court shall, in accordance with law, pronounce the measure of temporary suspension of publishing activities of the media outlet,” based simply on the decision of a non-judicial officer to initiate proceedings against a media outlet.  Art. 14a.  This law exerts extrajudicial control over the purely judicial function of determining whether a temporary restraining order is warranted.  By requiring the issuance of an order, the amendment completely removes the courts’ independence from the legislative and executive spheres.  The courts are not playing their role in the constitutional structure when they are only permitted to rubber-stamp the decision of another governmental branch.  

Other provisions within the amendments do not fix this constitutional violation.  The amendments permit media outlets, in some circumstances, to recoup some of the costs associated with a wrongfully imposed restraining order.  However, a monetary award inures only to media outlets and does not retroactively provide courts with the independent authority the Constitution requires.  Nor does the provision permitting courts to later reverse the mandatory restraining order correct the constitutional deficiency.  Courts must be able to exercise their judgment at all times – not only when another governmental entity deems it is permissible to do so.
· The Definition of “Public Media” Is Too Vague To Fairly Apprise Regulated Entities of Their Duties Under the Law.

The implementing regulation for the 2009 amendments defining what constitutes the “public media” is too vague to reasonably apprise regulated entities of their new duties under the law.  To be valid, a law must permit parties to ascertain what actions are in fact “prescribed by law.”  ECHR, Art. 10, sec. 2.  The 2009 amendments do not reasonably define which individuals and entities must conform to the new registration requirements.

The Article 10 requirement that restrictions on free expression be “prescribed by law” means that laws must be precise enough to enable regulated entities “‘to foresee, to a degree that is reasonable in the circumstances, the consequences which a given action may entail.’”  Tolstoy Miloslavsky v. United Kingdom, Series A, No. 323, 20 Eur. H.R. Rep. 442, para. 37 (1995) (quoting Andersson v. Sweden, Series A, No. 226-A, para. 75 (E.C.H.R. 1992)).  The implementing regulations under the 2009 amendments do not provide this necessary precision and unfairly expose unsuspecting individuals to severe penalties.

The implementing regulations define “public media” as “newspapers, radio programs, TV programs, services of news agencies, Internet and other electronic editions of the mentioned public media, as well as other public information media which by way of word, picture or sound publish ideas, information and opinions intended for public distribution and undetermined number of users.”  Art. 1.  While traditional media, such as newspapers and television programs, are delineated in the regulations, nontraditional and new media are not.  “Other public information media” is an expansive term that could be interpreted to include individuals publishing blogs about families or neighborhood events, or even adolescents posting updates to social networking sites such as Twitter or Facebook.  This ambiguity is particularly unfair when viewed alongside the harsh penalties at stake – up to 20,000,000 dinars in fines.  2009 Amendments, Art. 4.  These heavy penalties demonstrate even more forcefully the importance of including more precise and limiting language that ensures regulated entities are aware of their duties under the law.  
· The Vast Discretion the Amendments Give to the Government May Give Rise to Censorship.  

The 2009 amendments provide prosecutors, courts, and the registration agency with a vast amount of discretion over the media’s ability to publish.  The law’s severe penalties, combined with its lack of guidance to guide administrative and prosecutorial decisions, can lead to abuse.  Short of abuse, the sheer unknown nature of potential penalties may result in self-censorship.  


The amendments impose extraordinary new fines – from 1,000,000 to 20,000,000 dinars for a founder and up to 2,000,000 dinars for the “responsible person” – for violating a registration requirement.  Art. 4.  They also increase the fines for a number of other media-related offenses to 1,000,000 dinars.  Arts. 4, 5.  These fines are grossly disproportionate to the harm at issue.  A purely victimless administrative error – failing to register – can entail a fine more than fifteen times than that levied against the perpetrator of a crime of violence.  Karhuvaara and another v. Finland, Eur. Ct. H.R. 53678/00, para. 37 (2004) (imposing a 1.3 million dinar fine).  Not only are they disproportionate, but the sheer range of potential fines can lead to abuse.  Where there is no guidance on the kinds of violations that entail smaller or larger fines, the sheer threat of court proceedings can cause media outlets to censor themselves.  Furthermore, the extension of fines to the “responsible person” can be particularly harmful.  When a journalist (making on average 300,000 dinars a year) faces a 2,000,000 dinar fine for publishing an article that might indicate the guilt of another, a story exposing corruption might never be written.  “[T]he essential role of the press [is] as a public watchdog in a democratic society.”  Ürper v. Turkey, No. 14526/07, para. 44 (ECHR Oct. 20, 2009).  These fines overstep the “narrow margin” states have to impede upon this role.  See id.

Neither the amendments nor the implementing regulations provide assurances that media outlets will not be subject to arbitrary denial of registration.  Nor are there any assurances that media outlets’ registration applications will be unreasonably delayed.  Serbia is joining a small and dwindling minority of countries by imposing this registration requirement as a predicate to publication.  See Organization for Security and Co-operation in Europe (OSCE), Special Report on Registration of Print Media in the OSCE Area (Mar. 29, 2006) (listing Uzbekistan, Tajikistan, Belarus, Kazakhstan, and the Russian Federation).  It is vitally important that a law centralizing power over the ability to publish in the hands of a government agency spells out precisely the circumstances under which registration can be assured.  
Conclusion


The serious constitutional issues that pervade the 2009 amendments to the Public Information Law require that these amendments be set aside.  While minor changes may help the law better conform to the laws protecting free expression and the freedom of the press, only a complete overhaul can correct the fatal deficiencies that make this law unconstitutional.  We respectfully request that the Constitutional Court declare the 2009 amendments unconstitutional and inconsistent with Serbia’s obligations to its laws and those to which it subscribes in the European community.
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